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SUMMARY:  This document an-
nounces the Department of Labor’s 
(The Department’s) view of the legal 
standard imposed by section 404(a) (1) 
(A) and (B) of part 4 of title I of the 
Employee Retirement Income Security 
Act of 1974 (ERISA) on a plan fiduci-
ary’s selection of an annuity provider 
when purchasing annuities for the pur-
pose of distributing benefits under an 
employee pension benefit plan. Under 
this standard, plan fiduciaries choosing 
to purchase annuities have a duty to 
select the safest available annuity pro-
vider, unless under the circumstances 
it would be in the interests of the par-
ticipants and beneficiaries to do oth-
erwise. The document also provides 
guidance to plan fiduciaries regarding 
circumstances when it may be in the 
interest of the participants and benefi-
ciaries to purchase other than the saf-
est available annuity. 
 
The Interpretive Bulletin 
The interpretive bulletin explains that, 
when choosing an annuity provider for 
purposes of a benefit distribution, 
whether for purposes of separation or 
retirement of a participant or upon 
termination of a plan. 
Compliance with ERISA’s fiduciary 
rules requires, at a minimum, that plan 
fiduciaries conduct an objective, thor-
ough and analytical search for the pur-
pose of identifying and selecting pro-
viders from which to purchase annui-
ties.  In conducting such a search, a 
fiduciary must evaluate a potential 
annuity provider’s claims paying abil-
ity and creditworthiness because the 
participants and beneficiaries whose 

entitlement to benefits will be trans-
ferred to the annuity provider have a 
paramount interest in the ability of the 
provider to make those payments.  As 
a result, the interpretive bulletin states 
that a plan fiduciary choosing an annu-
ity provider for the purpose of making 
a benefit distribution must take steps 
calculated to obtain the safest annuity 
available, unless under the circum-
stances, it would be in the interest of 
the participants and beneficiaries to do 
otherwise.  The department recognizes 
that, in many circumstances likely to 
arise under existing law, the interest of 
that plan participants and beneficiaries 
may require the selecting fiduciary to 
consider the cost of the annuity ( to the 
extent that the cost is borne by the 
participants and beneficiaries) in addi-
tion to the annuity provider’s claims 
paying ability. 
 
Cost consideration may not, however, 
justify purchase of an unsafe annuity. 
The interpretive bulletin also explains 
that an annuity provider’s claims pay-
ing ability and creditworthiness should 
be evaluated on the basis of a number 
of factors.  Although ratings provided 
by insurance company ratings services 
may be a useful factor in evaluating a 
potential annuity provider, reliance 
solely on such ratings would  not be 
sufficient to meet the requirement of a 
thorough and analytical search for an 
appropriate annuity provider. 
 
  2509.95-1 Interpretive Bulletin re-
lating to the fiduciary standard un-
der ERISA when selecting an annu-
ity provider. 
Scope.  This Interpretive Bulletin pro-
vides guidance concerning certain fi-
duciary standards under part 4 of title I 
of the Employee Retirement Income 
Security Act of 1974 (ERISA), 29 
U.S.C. 1104-1114, applicable to the 
selection of annuity providers for the 
purpose of pension plan benefit distri-
butions where the plan intends to 
transfer liability for benefits to the 
annuity provider. 
In addition, the fiduciary obligation of 
prudence, described at section 
404(a)(1)(B), 29 U.S.C.1104(a)(1)(B), 
requires, at a minimum, that plan fidu-

ciaries conduct an objective, thorough 
and analytical search for the purpose 
of identifying and selecting providers 
from which to purchase annuities.  In 
conducting such a search, a fiduciary 
must evaluate a number of factors re-
lating to a potential annuity provider’s 
claims paying ability and creditworthi-
ness.  Reliance solely on ratings pro-
vided by insurance rating services 
would not be sufficient to meet this 
requirement.  In this  regard, the types 
of factors a fiduciary should consider 
would include, among other things: 
  (1) the quality and diversification of 
the annuity provider’s investment port-
folio; 
  (2) the size of the insurer relative to 
the proposed contract; 
  (3) the level of the insurer’s capital 
and surplus; 
  (4) the lines of business of the annu-
ity provider and other indications of an 
insurer’s exposure to liability; 
  (5) the structure of the annuity con-
tract and guarantees supporting the 
annuities, such as the use of separate 
accounts; 
  (6) the availability of additional pro-
tection through state guaranty associa-
tions and the extent of their guaran-
tees.  Unless they possess the neces-
sary expertise to evaluate such fac-
tors, fiduciaries would need to ob-
tain the advice of a qualified, inde-
pendent expert.  A fiduciary may 
conclude, after conducting an appro-
priate search, that more than one annu-
ity provider is able to offer the safest 
annuity available. 
 
Conflicts of interest.  Special care 
should be taken in reversion situations 
where fiduciaries selecting the annuity 
provider have an interest in the spon-
soring employer which might affect 
their judgment and therefore create the 
potential for a violation or ERISA    
406(b)(1).  As a practical matter, many 
fiduciaries have this conflict of interest 
and therefore will need to obtain and 
follow independent expert advice cal-
culated to identify those insurers with 
the highest claims paying ability will-
ing to write the business. 
  


